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STATEMENT OF THE | SSUE

Whet her Respondent’s enpl oynent as a school psychol ogi st
shoul d be term nated on the grounds set forth in the Notice of
Speci fic Charges.

PRELI M NARY STATEMENT

At its regular nmeeting on May 18, 2005, Petitioner voted to
suspend Respondent’s enpl oynent w thout pay pending the
term nati on of her enploynent as a school psychol ogi st.
Respondent tinely requested a fornmal admnistrative hearing to
chal | enge the proposed action, the matter was referred to DOAH,
and this proceeding followed.

Thereafter, Petitioner filed its Notice of Specific Charges
that all eged that Respondent was guilty of inconpetency, as
defined by Florida Adm nistrative Code Rule 6B-4.009(1)(a) and
that she was guilty of insubordination or willful neglect of
duty, as defined by Florida Adm nistrative Code Rule
6B- 4. 009( 4) .

At all tinmes relevant to this proceedi ng, Respondent was a
school psychol ogi st assigned to Petitioner’s Region 3 (R3),
whi ch has been, at tinmes, also referred to as Access Center 3.
Respondent works closely with Child Study Teanms (CSTs) to
determ ne student’s eligibility for and/ or appropriate placenent

in Petitioner’s Exceptional Student Education (ESE) program



At the formal hearing, Petitioner presented the testinony
of the follow ng witnesses who were either enployees or forner
enpl oyees of Petitioner. The nane of each witness is foll owed
in parentheses with the position he or she held at the tines
relevant to this proceeding. Those witnesses were: Martha
Boden (fornmer director of operations for R3); Ggi G bert
(school principal); Edith Norniella (school principal); Mra
Silverstein (fornmer director of the ESE programfor R3); Lilia
Angel a Dobao (assistant school principal); Gl Senita (schoo
principal); Cynthia Flanagan (school principal); N ck JacAngelo
(school principal); Olando B. MIligan (school principal);

Luet hel Boyd (ESE departnent chairperson at a high school);
Marci a Ganms- Prichep (staffing specialist for R3); Deborah WIson
(assi stant school principal); N cholas Emanuel (school
principal); Rosa R Simmons (school principal); Teresa Sinas
(staffing specialist R3); Mary Paz (instructional supervisor for
R3); Judith Anton (school principal); Dyona MLean (school
principal); Aaron L. Enteen (school principal); Panela Sanders-
White (school principal); Dr. Sue Lee Buslinger-Cifford

(i nstructional supervisor of psychol ogical services for the
School District); Danysu Pritchett (former admnistrative
director of Petitioner’s Ofice of Professional Standards);
Robert Lawrence Kalinsky (adm nistrator director for R3); Lucy

I[turrey (director of Petitioner’s Ofice of Professional



Standards); Gail Pacheco (chairperson of the Psychol ogi cal
Services Departnent for R3); and Joseph Jackson (adm nistrative
director for Petitioner’s Division of Psychol ogi cal Services),
and Respondent. Petitioner presented 253 sequenti al | y- nunber ed
Exhi bits, each of which was admtted into evidence with the
exception of Exhibits 108, 123, 135, 171, 201, 219, 249, 250,
and 251.

Respondent testified on her own behalf and presented the
additional testinony of the followng witnesses: Leila Perez
(secretary R3); Robert Pittman (school psychol ogi st assigned to
R3); Lisa Rolling (secretary for R3); Lillian Cooper (school
principal); Rosetta Vickers (children’s advocate for R3); Akim
A ass (exceptional student education specialist of a mddle
school); Benjam n Isom (clinical psychologist in private
practice); and Maria Mtchell (a learning disability teacher).
Respondent offered 42 Exhibits, each of which was admtted into
evidence. Pursuant to a stipulation of the parties Respondent
t ook the deposition testinmony of Irma Hut chi nson (school
psychol ogi st assigned to R3) and Susan Reni ck-Bl ount (forner
director of R3), subsequent to the hearing. Those two
depositions are admitted into evidence as Respondent’s Exhibits
43 and 44, respectively.

The transcript of the proceedi ngs conducted Cctober 17-20,

2005, was filed with DOAH on Novenber 15, 2005. That portion of



the transcript consists of four volunes. The transcript of the
proceedi ngs conduct ed Decenber 13-15, 2005, was filed w th DOAH
on January 18, 2006. That portion of the transcript consists of
three volunes. The transcript of the proceedings correctly
chronicles the witnesses who testified, their testinony, the
exhibits that were admtted into evidence, as well as al
obj ections and rulings thereon.

The parties filed Proposed Recormended Orders, which have
been dul y-consi dered by the undersigned in the preparation of
t his Recormended Order.

FI NDI NGS OF FACT

1. At all tines material hereto, Respondent was a school
psychol ogi st enpl oyed by Petitioner pursuant to a conti nuing
contract. Respondent was first enployed by Petitioner in 1968
as a gui dance counselor. 1In 1974 she began her enploynent as a
school psychologist. At all tines relevant to this proceeding,
Respondent was a nenber of the United Teachers of Dade (UTD) and
subject to the provisions of the collective bargaini ng agreenent
bet ween Petitioner and UTD.

2. At all tines material hereto, Petitioner was a duly-
constituted school board charged with the duty to operate,
control and supervise all free public schools within the school

district of Mam -Dade County, Florida, pursuant to Article IX



Constitution of the State of Florida, and Section 1001. 32
Fl orida Statutes (2005).2

3. For adm nistrative purposes, Petitioner’s school
district is divided into regions. R3 is the region to which
Respondent has been assigned at the tines relevant to this
pr oceedi ng.

4. In R3, each school, whether an elenentary, mddle, or
hi gh school, has a CST. Each such team i ncl udes an
adm ni strator, a school counselor, one or nore special education
teachers, a school psychol ogi st, and other specialists as
appropriate. Typically, a child is referred to the CST because
he or she is experiencing difficulties, such as academ c or
behavi oral problens. The child s case is discussed at a CST
nmeeting and the CST deci des whether to refer the child to a
school psychol ogi st for a psychoeducati onal evaluation. |f that
decision is in the affirmative, certain background infornation
is put together and that information is sent to the R3 office to
be opened as a case file. The assigned school psychol ogi st
receives the case file, perforns a psychol ogi cal eval uati on on
the child, wites a report detailing his or her findings, and
returns the case file to a staffing specialist. The staffing
speci al i st schedul es anot her CST neeting to determ ne the next

appropriate step in the process, which may result in the



preparation of an Individualized Education Plan (I EP) for the
st udent .

5. Petitioner has adopted a nmanual titled “Psychol ogi cal
Services Procedures Manual” (the Manual) that defines the
psychol ogi cal services provided by Petitioner and delineates the
procedures school psychol ogists are to followin testing,
eval uating, referring and placing students who qualify for the
ESE program The Manual al so provides an eval uation report
format that school psychologists are to follow

6. School psychol ogists are required to keep certain
records and file certain nonthly reports. They are required to
report the nunber of evaluations and other services perforned
during the nonth on a formtitled “Psychol ogi cal Services
Monthly Report.” They are also required to keep a case |log by
school for each student with an open case file at that school
The case | og contains the names of children whose cases are
opened at each school and the status of the case. The case |og
is updated nonthly to reflect the status of each case.

7. A school psychol ogist is an essential nmenber of the CST
and is a critical player in the devel opnent of |EPs for students
who qualify for ESE. Tine constraints are placed on the CST and
on each school psychologist. Petitioner’s policy is that the
period fromthe initial referral of a child to a CST to the

devel opment of the child s IEP (for those children who qualify



for ESE services) should not exceed 90 days. Since Septenber
2004, Florida Adm nistrative Code Rule 6A 6.0331 has required
that students who are suspected of having a disability nmust be
evaluated within a period of tine, not to exceed 60 school days
in which the student is in attendance. School psychol ogists are
instructed to nake every effort to conplete the psychol ogi cal
eval uation report and to submt the report for typing within
five days after the evaluation is conpl et ed.

8. Typically, each school psychologist in R3is
responsi ble for two or three assigned schools. |In an average
week, school psychol ogi sts spend nost of their tinme at their
assi gned schools, where they are required to keep the sane work
hours as the instructional personnel assigned to that school.

At the school, the school psychol ogist neets with other school
personnel (whether informally or as part of a CST) and eval uates
st udents.

9. Each school psychol ogi st has at | east one day a week at
the R3 office, where he or she wites reports and consults with
ot her R3 personnel as needed. During the R3 office day, new
cases are assigned and speci al assignnents are nade.

EVALUATI ONS THROUGH SCHOOL YEAR 2001- 02

10. Fromthe school year 1990-91 through the school year
2000- 01, WMartha Boden was Respondent’s supervisor. For each of

t hose school years, Ms. Boden eval uated Respondent’s



performance. During those years, M. Boden received a nyriad of
conpl ai nts about Respondent’s job performance. Several schoo
principals testified that they woul d not want Respondent to
serve as their school psychol ogi st based on unfavorable
experiences wth Respondent during the school years Ms. Boden
served as her supervisor. Despite the conplaints she received
about Respondent, Ms. Boden eval uated Respondent’s performance
as being acceptable for each year Ms. Boden supervi sed
Respondent. Each annual eval uati on of Respondent by Ms. Boden
was a sunmative evaluation in the sense that Ms. Boden
considered all information, both good and bad, that she had
about Respondent’s job performance. M. Boden’ s concl usion that
Respondent was an acceptabl e enpl oyee for each of the years that
she supervi sed Respondent is persuasive. The evidence presented
by Petitioner as to Respondent’s job performance during the
school years 1990-91 t hrough 2000-01 does not establish the
al l egations set forth in the Notice of Specific Charges. That
evi dence does, however, establish that Respondent’s job
performance was problematic and provides a context for
subsequent eval uati ons.

11. Ms. Boden exerted considerable effort in attenpts to
hel p Respondent inprove her job performance. Respondent did not

t ake advantage of the help Ms. Boden offered. Respondent knew



from Ms. Boden that she was required to produce tinely, accurate
psychol ogi cal eval uations and nonthly reports.

12. Mra Silverstein supervised and eval uat ed Respondent
for the 2001-02 school year. That evaluation was also a
summat i ve eval uation and al so concl uded that Respondent was an
accept abl e enpl oyee. M. Silverstein’s conclusion that
Respondent was an accept abl e enpl oyee for the year she
supervi sed Respondent is persuasive. The evidence presented by
Petitioner as to Respondent’s job performance during the 2001-02
school year does not establish the allegations set forth in the
Notice of Specific Charges. That evidence does, however,
establish that Respondent’s job perfornmance continued to be
probl emati ¢ and provi des additional context for subsequent
eval uati ons.

DELAYED EVALUATI ONS AND REPORTS

13. During the school years subsequent to the 2001-02
school year Respondent failed, on nmultiple occasions, to tinely
eval uate and conplete reports for children who were being
eval uated for ESE services. At dinda Elementary School, a
student was tested by Respondent on February 23, 2004 and
Respondent did not close the case until January 12, 2005.

Partly because of that delay, the principal of Ainda El enentary
School requested that a school psychol ogi st ot her than

Respondent be assigned to her school. During the 2004-05 schoo
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year, Respondent was assigned to evaluate two students at M am
Springs Elementary School. Mre than a year passed between the
ti me Respondent received her assignnent and the tine she did the
testing. During the 2003-04 school year, Respondent was
assigned a case in January 2004. Respondent did not do the
testing on this student until July 2004 and she did not conplete
her report until January 2005. At O-chard Villa Elenentary,
Respondent was assigned a case during the summer of 2004. As of
June 2005, the case had not been closed. There was no
justification for the |apses in tinme between the dates of
assi gnment and the dates of conpletion of Respondent’s reports.?

14. The CSTs could not determ ne appropriate strategies
for the students Respondent was assigned to evaluate w thout a
psychol ogi cal report. Respondent’s |apses between her
assignnments and the conpletion of her reports del ayed the
staffing of those students and del ayed the devel oprment of and
t he provision of appropriate services for those students.

15. Mary Paz, the Instructional Supervisor at the R3
of fice becane Respondent’s supervisor in March 2004. After she
assuned that responsibility, Ms. Paz received nultiple
conplaints fromprincipals and parents as to Respondent’s
repeated failures to tinely conplete eval uations and/or reports.
In May 2004, Ms. Paz received a nenorandum from an assi st ant

principal at Banyan El enentary School regarding an inconplete
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eval uation report done by Respondent. Material in the case file
establ i shed that the Bender Gestalt evaluation was adm ni stered,
but the Respondent’s report nmade no nmention of that diagnostic
tool. Another school psychologist was called in to conplete
Respondent’s report.

16. Panel a Sanders-White was the principal of Orchard
Villa Elenentary School during the 2004- 05 school year.
Respondent was the school psychol ogi st for that school during
t hat school year. M. Sanders-VWite received conplaints from
teachers, parents, and students pertaining to Respondent’s
failure to tinmely conplete her work. M. Sanders-Wite
requested that a school psychol ogi st other than Respondent be
assigned to her school for the school year 2005- 06.

CONFRONTATI ONS AT | EP MEETI NGS

17. Petitioner presented evidence that Respondent argued
wi th other professionals during several CST neetings and that
she wal ked out of one such neeting. Petitioner also presented
evidence that a few of Respondent's professional opinions were
rej ected by other professionals. That evidence, while accepted
as credible, did not prove or tend to prove that Respondent was
i nconpetent or that she was insubordinate, which are the charges
alleged in the Notice of Specific Charges. Consequently, the
proposed findings in paragraphs 22, 23, 25, and 26 of

Petitioner's Proposed Recommended Order have not been consi dered
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by the undersigned in reaching the ultinmate findings of this
Recomended Or der

| NACCURATE REPORTS

18. @il Pacheco has been the Chairperson for
Psychol ogi cal Services in R3 since the 1989-90 school year. She
is not a supervisor of the R3 school psychol ogists, but she
works with their supervisors as the supervisor’s designhee in
resol vi ng problens. At Joseph Jackson’s request after he becane
Respondent’ s supervisor in 2003, Ms. Pacheco reviewed 30 reports
prepared by Respondent and nonitored all 28 school psychol ogists
in R3 for conpliance with tinme franmes for testing, preparation
of psychol ogi cal reports, and case closure. Each of the 30
reports prepared by Respondent and reviewed by Ms. Pacheco had
at |east one error.?

19. On May 28, 2003, M. Jackson requested all school
psychol ogi sts, including Respondent, to select a sanple
eval uation report for review by the respective region
chai rperson. Respondent did not tinely conply with
M. Jackson’s request. Wen she did conply, the eval uation
report she submtted contained nunerous errors, including
Respondent’ s erroneous conclusion as to the student’s
qual i fication for services.®

20. I n Decenber 2003 Dr. Sue Lee Buslinger-Clifford becane

the Instructional Supervisor of Psychol ogical Services at the
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District office. Her job duties included the supervision of all
school psychol ogi sts, which included the authority to give
directives to all school psychol ogists, including Respondent.

Dr. Buslinger-Cifford s testinony, considered with the other
evi dence presented by the parties, established that Respondent
failed to follow District procedures in the use of two

personal ity or enotional assessnents instrunents in evaluating
students. Respondent’s reports were not individualized for each
student, wth nost of her reports using simlar, standardized

| anguage. I n the academ c assessnent of students, the reports
shoul d identify the needs of the child, the skill |evel of the
child, and specific recommendati ons. Respondent’s reports often
contai ned the sanme recommendations witten in general, non-

speci fic | anguage that did not recommend the inplenentation of
specific services for the student. Sone reports were m ssing
information and others contained limted information that was
not hel pful for the teacher and the menbers of CSTs.

21. In addition to typographical and grammatical errors,
Respondent’s reports contai ned test use and procedural errors.
On one evaluation report Respondent m sinterpreted eval uation
data, which caused her to reach an erroneous conclusion as to a
student’s eligibility for services.® On some occasions,
Respondent’s narrative report was inconsistent with the report

of the eval uati on dat a.
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22. Respondent had difficulty managi ng her time. Her
student eval uations generally took |onger than they shoul d have.

23. Dr. Buslinger-difford reviewed certain reports
subm tted by Respondent and advi sed Respondent as to corrections
that needed to be nade. Respondent did not conply with that
advi ce.

24. M. Jackson, as Respondent’s supervisor, reviewed her
monthly reports for August through October, 2003, and determ ned
that Respondent’s productivity was greatly below that of the
aver age school psychol ogi st, despite having a simlar casel oad.
M. Jackson further determ ned that Respondent had a backl og
that was growi ng each nonth; that sone of the reports were
inconpl ete; and that sonme of the reports were inconsistent or
m sl eadi ng. On Cctober 31, 2003, M. Jackson notified
Respondent in a nmenorandum of serious concerns that he had
related to her poor job perfornmance, and he directed Respondent
to provide himw th answers to certain questions pertaining to
her performance’ no | ater than Novenber 10, 2003, at 9:00 a. m

25. M. Jackson requested information as to six specific
issues. First, he wanted a witten response as to an all eged
i ncident at Westview M ddl e School during which Respondent got
into an argunment with a staffing specialist in front of a
student’s parents during a CST neeting. Second, he wanted to

know why three identified cases had not been conpleted in a
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timely manner and ordered her to attach the psychol ogical
reports for those students with her response. Third, he wanted
her to explain her lack of productivity and provi de Mdicaid
fornms for nine students who she had evaluated. Fourth, he
want ed Respondent to provide Ms. Pacheco with a copy of a recent
psychol ogi cal report so Ms. Pacheco could reviewit. Fifth, he
want ed an expl anation as to why she had not provided a
psychol ogi cal report for review when such a report had been
requested of her on three occasions. Sixth, he wanted
Respondent to explain why she continued to use an instrunent
(WAT) that she allegedly could not score.
26. On Novenber 7, 2003, Respondent responded to
M . Jackson’ s nenorandum and requested a 60-day extension of the
deadl i ne for her response to his questions. Respondent’s
response included the follow ng:
You have demanded a witten response in
five (5 days to a long list of you [sic]
al l egations, to which you offered not [sic]
proof, only conjecture, opinions, and a
partially extracted table; that was
delivered by registered mail on Saturday
afternoon at ny residence. | feel sure that
this menorandum was witten and typed on the
MDCPS [ M am -Dade County Public School] tine
cl ock. No consideration was given for ny
time clock, or the release of ny daily tine
schedul e to conpl ete such a task
The sixty-day extension period is
t herefore needed to consult ny archives in
order to give you a detailed and accurate

response. | need anple tine to secure
financi al expense; |egal advisenent and

16



representation; and a typist (all of which I
wi || be seeking reinbursenent), before
undert aki ng such a task
27. WM. Jackson gave Respondent until Novenber 14, 2003,
to respond to his nmenorandum That was a reasonabl e deadli ne.
28. Respondent did not neet the deadline established by
M . Jackson. On Decenber 17, 2003, Respondent responded in
witing to the questions M. Jackson had asked in his
menorandum® M. Jackson was not satisfied with Respondent’s
response and continued to have concerns about her job
performance. M. Jackson’s dissatisfaction with Respondent’s
response was reasonable. H's continued concerns about her job

performance were al so reasonabl e.

JANUARY 2004 CONFERENCE FOR THE RECORD

29. On January 15, 2004, M. Jackson had a Conference for
the Record (CFR) with Respondent. A CFRis a neeting of record,
hel d by a supervisor with an enpl oyee who is or nay be under
i nvestigation for possible disciplinary action, to apprise the
enpl oyee of the review of the record and the possible
di sciplinary action, and to give the enpl oyee an opportunity to
respond or append the record.

30. At the CFR conducted January 15, 2004, M. Jackson
di scussed his continued concerns with Respondent and consi dered
her responses (both witten and verbal). M. Jackson prepared a

menor andum dat ed January 22, 2004, which summari zed the events
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that transpired at the CFR held January 15, 2004. 1In the
menor andum M. Jackson gave Respondent the follow ng
directives:

Your are to be professional and courteous
to all staff at all tines. You are also to
represent the school systemin a positive
light at all times. This directive begins
i medi ately and continues indefinitely.

You are to conpl ete eval uati ons of each
child within a week of the begi nning of
testing, unless approved by the Executive
Director or the Instructional Supervisor of
t he Division of Psychol ogi cal Services or
t he ACCESS Center 3 Chairperson. Additional
testing nust be approved by the Chairperson
whi ch may be suggested by you and/or the
Chai rperson. The additional testing is to
be conpleted within one week of notification
of the determnation for nore testing. A
conpl eted report of each evaluation nust be
submtted for typing to the ACCESS Center
within two weeks after the evaluation is
conpleted. (Day that the |ast assessnent
i nstrunment has been administered.) All
evaluations are to be correctly reflected on
your nonthly report (log). This directive
is ongoing and will be reviewed by the 10th
of each nonth, for the next three nonths.

Your nonthly reports/logs are to refl ect
i ncreased productivity beginning with the
February report, averaging a mninmum of 10
psychoeducati onal eval uati ons per nonth,
unl ess approved by the Executive D rector.
Your productivity will be reviewed nonthly.
| f you do not have the assigned cases, you
are to request cases from your ACCESS Center
chai r person

You are to conplete a m ninmum of 10
psychol ogi cal eval uati ons during the next
four weeks. The Psychol ogi cal Services
Mont hly Report, with a copy of the conpleted
typed report for each of the 10 eval uations
attached, is to be submtted to the office
of the Executive Director of the D vision of

18



Psychol ogi cal Services on February 27, 2004.

Al'l psychol ogi cal evaluation reports are
to be conpleted and delivered to Ms. Gai
Pacheco for reviewwithin two weeks after
the day the | ast assessnent instrunent has
been adm nistered. All corrections are to
be conpleted within two school days after
t hey have been received from Ms. Pacheco.
No case should be given to the staffing
specialist for staffing until the case has
been approved by Ms. Pacheco. This
directive is to be inplenented i medi ately
and will be reviewed randomy by the
Executive Director of the Division of
Psychol ogi cal Services during the next six
weeks. Reviewing of all reports by the
ACCESS Center Chairperson and tinelines for
conpletion will be adjusted as needed.

You were referred to the Enpl oyee
Assi st ance Programthrough a Supervisory
Referral for performance of professional
duties related to assignnent failures.

These directives are in effect as of the
date of the conference and wll be

i npl enented to prevent adverse inpact to
your professional status with M am -Dade
Publ i ¢ School s.

31. In the menorandum dated January 22, 2004, M. Jackson
advi sed Respondent that he would review the information in the
CFR with appropriate school officials and that he woul d take the
foll owm ng additional action:

Al'l directives will be nonitored as stated
in the conference and in this nmenorandum

If you successfully conplete the
directives, the requirenments of the
directives will be adjusted to reflect the
requi renents of all ACCESS Center based
school psychol ogi st s.

If you do not successfully conplete the
directives, additional directives will be

19



added to assist you in beconm ng the desired
pr of essi onal you are capabl e of being.

MARCH 2004 CFR

32. M. Jackson conducted a second CFR with Respondent on
March 19, 2004.

33. Petitioner established that there continued to be

concerns with all six of the directives given to Respondent
foll ow ng the January 2004 CFR As to directive 1, M. Jackson
continued to receive conplaints as to Respondent’s interaction
wi th school-based staff. Petitioner established that Respondent
failed to conply with directives 2, 3, 4, and 5. Respondent did
not tinmely conplete the evaluation of each child to whom she was
assi gned nor did she seek or obtain approval fromthe R3
chai rperson for additional testing. Respondent did not submt
conpl et ed psychol ogi cal eval uation reports to the R3 office
within two weeks of conpleting all of the eval uations.
Respondent’s case log report reflects that 10 cases were
conpl eted but only eight evaluation reports were submtted.
None of the evaluation reports on Respondent’s nonthly case | og
report were submtted for review as required. Psychoeducati onal
eval uation reports were not tinely submtted to Ms. Pacheco for
review. Nunerous errors were reflected on the psychoeducati ona
eval uation reports that were submtted. M. Pacheco returned

the reports to Respondent with instructions to correct the
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reports. Respondent did not return corrected reports to
Ms. Pacheco.

34. Respondent declined to participate in the Enployee
Assi stance Program which was offered in Directive 6.°

35. In addition to re-issuing the directives that had been
given at the January CFR, M. Jackson issued directives
requi ri ng Respondent to report to work on tine, to report her
presence at the school site to a designated contact person, and
to conplete a Professional |Inprovenent Plan (PIP) that was based
on specified indicators pursuant to Petitioner’s Professional
Assessnent and Conprehensive Eval uation System (PACES).' In
addition, M. Jackson changed Respondent’s schedul e to reduce
t he nunber of schools she would have to travel to in order to
conduct the number of evaluations M. Jackson had directed her
to eval uate each nonth. This change was nade in an effort to
assi st Respondent neet her productivity directives.

MAY 2004 CFR

36. M. Jackson conducted a CFR with Respondent on My 7,
2004. Petitioner established that Respondent continued to fai
to nmeet the directives that M. Jackson had inposed as to
productivity. Respondent’s evaluation reports and nonthly case
reports continued to contain procedural and substantive errors.
Respondent failed to submt copies of her evaluation reports to

M. Jackson's office as directed.
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37. M. Jackson issued revised directives to Respondent.
Those revised directives, which were simlar to the previously
i ssued directives, are set forth in Petitioner’s Exhibit 143 and
are incorporated herein by reference. Again, Respondent was
directed to conplete a PIP on specified indicators on the PACES
eval uati on system The PIP Respondent was required to conplete
was admtted into evidence as Petitioner’s Exhibit 144.

ANNUAL EVALUATI ON FOR 2003- 04 SCHOOL YEAR

38. On May 7, 2004, M. Jackson conpl eted his annua
eval uati on of Respondent’s job performance for the 2003- 04

1 Part A of the evaluation formcontains six

school year.?!
domai ns. M. Jackson rated Respondent as neeting standards for
each of the six domains in Part A Those domains are
“Preparation and Pl anning”, “Managenent”, “Human Rel ati onship”,
“Prof essional Practice”, and “Contribution to School

| mprovenent”. Part B contains the seventh domai n of

“Prof essi onal Responsibilities”. For that seventh donain,

M . Jackson rated Respondent as not neeting standards.

M. Jackson’s overall rating of Respondent was that she did not

meet st andards. On the PACES evaluation form the eval uator can

make one of the follow ng three recomendati ons: *“Recomended
for Enploynent”, “Not Recommended for Enploynent”, or
“Performance Probation Carry-over.” M. Jackson recommended the

third option, which neant that Respondent’s perfornance
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probation was to be carried over to the next school year.

39. Respondent’s May, June, July, and August, 2004, case
reports established that she continued to fail to neet
productivity directives. She typically did not tinmely submt
reports for typing and she did not conplete the assigned nunber
of evaluations. She devel oped a backlog for her assigned cases.

SEPTEMBER 2004 CFR

40. On Septenber 16, 2004, M. Jackson had a CFR with
Respondent because she had not conplied with the directives that
had been given to her. Dr. Buslinger-Aifford attended that
nmeeting. Eleven revised directives, simlar to the previously-
i ssued directives, were given to her. Those revised directives
are set forth in Petitioner’s Exhibit 165 and are incorporated
by reference. Included in the directives was another PIP
(Petitioner’s Exhibit 167).

41. M. Jackson ordered Respondent to return 17 cases that
had been assigned to her to Dr. Buslinger-Cifford for
reassi gnment. On Septenber 24, 2004, Respondent conplied with
that order and those cases were reassigned. Also as directed,
Respondent reviewed with Dr. Buslinger-difford Respondent’s
backl og of 26 other cases. Dr. Buslinger-difford observed that
Respondent’s case files were disorgani zed, sone contai ned nol d,

and sonme contai ned pi eces of dead roaches.
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42. Respondent subnmitted 26 reports for typing in md
Cct ober 2004. Her October 2004 case report fails to reflect
that those cases were submtted for typing.

NOVEMBER 2004 CFR

43. On Novenber 16, 2004, M. Jackson had a CFR with
Respondent because she had not conplied with the directives that
had been given to her. She had not conpleted her PIP; the
psychol ogi cal eval uation reports she submtted contai ned
t ypogr aphi cal, grammatical, and procedural errors; and she did
not submit contact information she had been instructed to
submt. Eleven revised directives, simlar to the previously-

i ssued directives, were given to her. Those revised directives
are set forth in Petitioner’s Exhibit 188 and are incorporated
by reference.

44. On Novenber 16, 2004, M. Jackson reprimnded
Respondent in witing. That reprimand is set forth in
Petitioner’s Exhibit 189, which is incorporated herein by
ref erence.

45. On Novenber 17, 2004, Respondent provided M. Jackson
wth a report listing the cases that had been assigned to her.
That 1ist was not accurate because Respondent failed to |ist
five cases that had been assigned to her. Respondent conti nued
to fail to evaluate cases that had been assigned to her on a

tinmely basis.
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46. Respondent’s case status reports for January and
February 2005, did not follow district polices. Fromthose
reports, M. Jackson could not determ ne the status of cases
t hat had been assigned to Respondent.

FEBRUARY 2005 CFR

47. For the school year 2004-05, Robert Kalinsky was the
personnel director for R3 and DanySu Pritchett was the
Admi ni strative Director of Petitioner’s Ofice of Professional
Standards (OPS). On February 15, 2005, Ms. Pritchett conducted
a CFR with Respondent at the OPS offices. Respondent,
M. Kalinsky, M. Jackson, Dr. Bulsinger-Cifford, and two union
representatives also attended the CFR. Petitioner’s Exhibit
206, a summary of that CFR, is hereby incorporated by reference.
The summary of that CFR reflects the foll owi ng statenent by
Ms. Pritchett:
The record reflects that you have been

repeat edly i nsubordinate and grossly

i nsubordinate to directives issued to you by

M. Jackson. Additionally, the record

reflects your failure to conplete and submit

psychol ogi cal eval uation reports [for]

review by the required tinelines and your

failure to submt nonthly reports/|ogs.

48. M. Kalinsy received nunmerous conplaints from school -

based personnel about Respondent’s performance. M. Kalinsky

had difficulty | ocating Respondent on one occasi on because

Respondent was not at her schedul ed | ocati on and had not
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i nfornmed her contact person at the school where she was going.
He had difficulty locating her on another occasion because she
did not tinely report to work at the school site she was
scheduled to serve. On March 2, 2005, M. Kalinsky wote
Respondent a nenorandum advi si ng her that she was in violation
of directives that had been issued to her at prior CFRs. That
menor andum Petitioner’s Exhibit 214, is hereby incorporated by
reference.

49. On March 5, 2005, M. Kalinsky revised Respondent’s
schedul e so that Tuesdays, Wdnesdays, and Thursdays of each
week were reserved for conpletion of prior assignnents.

M. Kalinsky directed Respondent to submt five conpleted cases
to R3 each Friday. M. Kalinsky had the authority to issue that
directive to Respondent. The directive was reasonable. On
Friday, March 18, 2005, Respondent failed to conply with that
directive. Respondent also failed to conply with M. Kalinsky’s
directive on Friday, March 25, 2005. M. Kalinsky issued

anot her nmenorandumto Respondent on March 31, 2005, for failing
to conmply with his directive. That nmenorandum Petitioner’s
Exhibit 222, is incorporated by reference.

50. On May 27, 2005, in the PACES annual eval uation for
t he School Year 2004-05, M. Kalinsky rated Respondent as not
nmeeti ng standards. Respondent had consistently failed to foll ow

directives that had been issued to her as to tinelines and
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productivity, had failed to adhere to Petitioner’s policies and
procedures, and had turned in reports that contained

i naccuracies, errors, and msleading information. M. Kalinsky
di d not recomend Respondent for further enpl oynent because he
reasonably concl uded that Respondent had not been fulfilling her
prof essi onal responsibilities.

51. Respondent’s supervisors recommended the term nation
of her enploynent as a school psychologist. Petitioner foll owed
all applicable procedures in processing that reconmendati on,
which resulted in the School Board action at its regular neeting
on May 18, 2005, that underpins this proceeding.

52. Dating from Ms. Boden tenure as Respondent’s
supervisor in the 1990s, Petitioner nade reasonable efforts to
try to hel p Respondent inprove her performance. Respondent
consistently rejected those efforts.

CONCLUSI ONS OF LAW

53. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

54. Because this case is a proceeding to term nate
Respondent’ s enpl oynent with the School Board and does not
involve the loss of a license or certification, Petitioner has

the burden of proving the allegations in the Notice of Specific
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Charges by a preponderance of the evidence, as opposed to the
nore stringent standard of clear and convincing evi dence.

McNeill v. Pinellas County School Board, 678 So. 2d 476 (Fla. 2d

DCA 1996); Allen v. School Board of Dade County, 571 So. 2d 568,

569 (Fla. 3d DCA 1990); Dileo v. School Board of Lake County,

569 So. 2d 883 (Fla. 3d DCA 1990).
55. The preponderance of the evidence standard requires

proof by "the greater weight of the evidence," Black's Law

Dictionary 1201 (7th ed. 1999), or evidence that "nore |ikely

than not" tends to prove a certain proposition. See G 0Ss V.

Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000)(relying on Anerican

Tobacco Co. v. State, 697 So. 2d 1249, 1254 (Fla. 4th DCA 1997)

guoting Bourjaily v. United States, 483 U S. 171, 175 (1987)).

56. Section 1012.33(4), Florida Statutes, provides grounds
for the suspension or dismssal of a continuing contract
enpl oyee who neets the definition of “instructional personnel”,

such as Respondent.!? |ncluded anpbng the grounds are

“i nconmpet ency,” “gross insubordination,” and “willful neglect of
duty.” That provision further provides, in part, as follows:
(c) . . . \Wenever such charges are nade

agai nst any such enpl oyee of the district
school board, the district school board may
suspend such person w thout pay; but, if the
charges are not sustained, he or she shal

be imedi ately reinstated, and his or her
back salary shall be paid. |In cases of
suspension by the district school board or
by the district school superintendent, the
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S57.

the term*“

58.

di strict school board shall determ ne upon

t he evidence subm tted whet her the charges
have been sustained and, if the charges are
sustai ned, shall determ ne either to dismss
the enpl oyee or fix the terns under which he
or she may be reinstated. |f such charges
are sustained by a magjority vote of the ful
menbership of the district school board and
such enpl oyee is discharged, his or her
contract of enploynment shall be thereby
cancel ed. Any such decision adverse to the
enpl oyee may be appeal ed by the enpl oyee
pursuant to s. 120.68 provi ded such appeal
is filed within 30 days after the decision
of the district school board.

Florida Adm nistrative Code Rule 6B-4.009(1) defines
i nconpet ency, and provides in pertinent part:

(1) Inconpetency is defined as inability
or lack of fitness to discharge the required
duty as a result of inefficiency or
i ncapacity. Since inconpetency is a
relative term an authoritative decision in
an indi vidual case nmay be made on the basis
of testinony by nenbers of a panel of expert
W t nesses appropriately appointed fromt he
teachi ng profession by the Conm ssioner of
Educati on. Such judgnent shall be based on
a preponderance of evidence show ng the
exi stence of one (1) or nore of the
fol | ow ng:

(a) Inefficiency: (1) repeated failure
to performduties prescribed by | aw
(Section 231.09, Florida Statutes) [now
codified as Section 1012.53, Florida
Statutes]. . . .

(b) Incapacity: (1) lack of enotional
stability; (2) lack of adequate physica
ability; (3) lack of general educational
background; or (4) |ack of adequate comand
of his or her area of specialization.

Fl orida Adm nistrative Code Rule 6B-4.009(4), defines

“gross insubordination or willful neglect of duty” as being
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. a constant or continuing refusal to
obey a direct order, reasonable in nature,
given by and with proper authority.

59. Petitioner established by a preponderance of the
evi dence that Respondent was guilty of inconpetence, as that
termis defined by Florida Adm nistrative Code Rule 6B
4.009(1)(a) by proving her inefficiency as that termis defined
in the Rule. 1In light of Respondent’s |ong-term enploynent with
Petitioner, it is concluded that Petitioner failed to prove that
Respondent | acked the capacity to performher duties within the
meani ng of Florida Adm nistrative Code Rule 6B 4.009(1)(b).

60. Petitioner also established by a preponderance of the
evi dence that Respondent was guilty of “gross insubordination or
willful neglect of duty” as that phrase is defined by Rule 6B-
4.009(4), by repeatedly failing to neet reasonabl e deadlines for
conplying with directives inposed upon her by her supervisors.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby RECOVMENDED t hat Petitioner enter a Final
Order adopting the findings of fact and conclusions of | aw set
forth herein. It is also RECOWENDED that the Final O der

term nate Respondent’s enpl oynent.
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DONE AND ENTERED this 25th day of April, 2006, in

Tal | ahassee, Leon County, Flori da.

A

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
Division of Admi nistrative Hearings
this 25th day of April, 2006.

ENDNOTES
1/ M. Schere represented Petitioner through the portion of the
heari ng conducted in October 2005. Thereafter, Ms. Schere
becane unavail abl e and Ms. Segura assuned the representation of
Petitioner.
2/ Al statutory references are to Florida Statutes (2005).
Al references to rules are to the version of the rule published

in Florida Adm nistrati ve Code as of the date of this
Recommended Order.

3/ In reaching this finding, the undersigned has considered
Respondent’s testinony that attenpted to justify the del ays.
That testinony is found to be unpersuasive.

4/ These errors are sunmarized in Petitioner’s Exhibit 158.

5/ This report is part of Petitioner’s Exhibit 113.

6/ See Petitioner’'s Exhibit 198.
7/ See Petitioner’s Exhibit 109.

8/ See Petitioner’'s Exhibit 116.
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9/ Respondent had the right to decline that assistance and the
fact that she exercised that right has not been considered by
t he undersigned in reaching the concl usions contai ned herein.

10/ There was a dispute between the parties as to whether the
PACES eval uati on system was appropriate for Respondent since she
was not a menber of the instructional staff. Petitioner
establ i shed that PACES was appropriately used to evaluate the

j ob performance of school psychol ogi sts, including Respondent.

11/ See Petitioner’s Exhibit 145.

12/ Pursuant to Section 1012.01(2)(b), Florida Statutes, school
psychol ogi sts are “instructional personnel.”

COPI ES FURNI SHED,

Mar k Herdman, Esquire
Herdman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

Ana |. Segura, Esquire

School Board of M am - Dade County

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

Dr. Rudol ph F. Crew, Superintendent
School Board of M am -Dade County

1450 Nort heast Second Avenue, Suite 912
Mam , Florida 33132-1394

Dani el J. Wodring, General Counsel
Depart ment of Education

1244 Turlington Buil di ng

325 West Gaines Street

Tal | ahassee, Florida 32399-0400

NOTI CE CF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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